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HOLLAND, Justice, for the majority:



A grand jury indicted the defendant-appellant, Qweno RoOsSSs
(“Ross”), and his co-defendant, Benjamin SturgiStfgis”). Ross was
charged with Possession of a Firearm During the i@ission of a Felony;
Possession of a Firearm by a Person ProhibitedBFfF); Possession of
Ammunition by a Person Prohibited; Possession afijiana with Intent to
Distribute; Possession of Marijuana Within 300 Felea Park; Possession
of Drug Paraphernalia; and Maintaining a Dwelling Keeping Controlled
Substances. On May 18, 2009, Ross pled guiltiweodf the seven charges:
PFBPP, Possession of Ammunition by a Person PtedibPossession of
Marijuana Within 300 Feet of a Park; PossessioDrofy Paraphernalia; and
Maintaining a Dwelling for Keeping Controlled Sudstes. The State
entered a nolle prosequi on the other two charges.

The only issue in this direct appeal involves tkatence that Ross
received for PFBPP in violation of title 11, sentid448(a)(1) of the
Delaware Code. After finding that Ross had beemnticted on two or
more separate occasions of a violent felony,” tidgg sentenced Ross to a
minimum mandatory five years of incarceration parguo title 11, section
1448(e)(1)c. Ross contends that the judge shad imposed a minimum

mandatory sentence of one year pursuant to titlsddtion 1448(e)(1)a.



Ross does not contest that his two 1994 drug ctams were violent
felonies. Nor does he contend that his two prmmvictions were for the
same or related incidents. Instead, Ross arga¢séation 1448(e) should
be construed in accordance with the same judicialyais that is used to
determine if a conviction qualifies as a predicaffense for habitual
criminal sentencing under section 4214. From gramise, Ross submits
that given the chronology of his earlier convicgphis prior drug offenses
should only count as one, not two, prior violenbfg convictions.

We have concluded that the arguments made by R@ssvithout
merit. Therefore, the judgment and sentence of3bperior Court are
affirmed.

Facts

On November 7, 2008, Dover police executed a seastinant at a
townhouse located at 68 Village Drive. Ross wasdm the townhouse
when police entered. As the police entered thedwed, they saw Ross
holding a handgun in his left hand, and took Ra$s custody. In addition
to discovering ammunition in a magazine by Rossl, ltkee officers found a
black cloth bag that contained a large plastic thed was subsequently
determined to contain 57.7 grams of marijuana. agk¢t hanging on the

closet door had $1500 cash in a pocket.



The police found Sturgis in the southwest bedroows officers
entered the room, Sturgis was leaning out the windafter apparently
having thrown his gun out. When the officers askgdrgis to show his
hands, Sturgis did not comply, requiring the offscéo taser him and take
him into custody. A jacket hanging outside Stsiredroom contained two
plastic bags; one containing crack cocaine, theerottontaining twenty
Endocet tablets. Next to Sturgis’ bed was a swatld a 22-1/2 inch blade
and a dagger with a nine-inch blade.

Prior Felony Convictions

Ross had been previously convicted of Possessitin Mtent to
Deliver Cocaine. On December 10, 1993, he wassi@defor Possession
with Intent to Deliver Cocaine, Possession of Dhagraphernalia and
gambling offenses. On March 8, 1994, he pled gudt Possession with
Intent to Deliver Cocaine. While released on paihding sentencing, Ross
was arrested on April 25, 1994, for Possession witlent to Deliver
Cocaine, Trafficking in Cocaine, Possession of DrBgraphernalia,
Maintaining a Dwelling for Keeping Controlled Sudnstes, Possession of
Marijuana and Conspiracy in the Second Degree.

On May 13, 1994, Ross was sentenced on his M&84 quilty plea

to Possession with Intent to Deliver Cocaine. $heerior Court imposed a



sentence of thirty months incarceration at Levekdspended for a total of
one year Level IV halfway house and Level Il sypgon. On July 26,
1994, Ross pled guilty to Possession with IntentDieliver Cocaine,
stemming from his April 1994 arrest, and on Septen#3, 1994, Ross was
sentenced on his July 1994 guilty plea to that gdarThe Superior Court
Imposed a sentence of five years incarcerationeaelLV, suspended after
three years for a total of eighteen months Leveh#ifway house and Level
[l supervision.
Dispute About Minimum Sentence

During the May 2009 proceedings on Ross’ entrisfguilty plea,
the State and the defense informed the judge tleaé twas a dispute about
the minimum sentence to be imposed on the chardgd=BPP. Because of
Ross’ prior drug convictions, both sides agreed Rass was subject to the

penalty provisions of title 11, section 1448(e)(f)the Delaware Code.

! Section 1448(e)(1) provides:
Notwithstanding any provision of this section ordédo the contrary, any
person who is a prohibited person as describedhigh dection and who
knowingly possesses, purchases, owns or contritleaam or destructive
weapon while so prohibited shall receive a miningentence of:

a. One year at Level V, if the person has previobslen convicted
of a violent felony;
b. Three years at Level V, if the person does shiwilO years of the

date of conviction for any violent felony or thetel@f termination
of all periods of incarceration or confinement irapd pursuant to
said conviction, whichever is the later date; or

C. Five years at Level V, if the person has beemvicbed on 2 or
more separate occasions of any violent felony.



The difference of opinion was about the interpretatof the phrase in
section 1448(e)(1)c, “been convicted on 2 or m@asate occasions of a
violent felony.” The prosecution contended that tthronology of Ross’
prior convictions satisfied the statutory languagpe required a minimum
sentence of five years incarceration. The deferrgeed that the phrase
should be interpreted to require the same sequgrminconvictions and
sentences as under the habitual offender stattiterefore, requiring a
minimum sentence of incarceration for only one year

In the guilty plea colloquy, Ross acknowledgedt tha understood
there was a dispute about the minimum sentenceetamiposed on the
PFBPP charge. Nevertheless, despite knowing tivaie a dispute over
whether the minimum sentence of incarceration veasohe year or five
years, Ross stated he wished to proceed with thrg eh his guilty plea.
After hearing counsel for both sides, the judgeepted the guilty plea by
Ross and decided to postpone sentencing.

Sentence at Issue

At sentencing on June 3, 2009, defense coundela®d his earlier

argument that Ross was not subject to the termseofion 1448(e)(1)c

because Ross’ 1994 arrest for Possession withtlmbeDeliver Cocaine

2 Del. Code Ann. tit. 11, § 4214 (2007).



occurred on April 25, 1994, before Ross had beeteseed on his prior
conviction. In arguing for a one-year mandatorymimum sentence, Ross
sought to have the PFBPP statute construed the seayehis Court has
interpreted the habitual offender statuteHal v. Staté andBuckingham v.

State® namely, by requiring “some period of time . . tb@en sentencing on
the earlier conviction and the commission of thfermde resulting in the later
felony conviction.® The State contended that the plain language atiose

1448(e)(1) controlled. Accordingly, the State aduRoss had two prior
violent felony convictions at the time he committed 2008 crime, and
therefore was subject to the terms of section 1ed8)c, mandating a
minimum sentence of five years.

The judge reviewed the chronology of Ross’ twoopridrug
convictions and sentences in 1994, and specificadted the date of arrest,
conviction, and sentence for each prior violenbrigl The judge concluded
that, although Ross had been arrested twice orgebdrased on the same

statutory provision in less than five months, the toffenses were not

3 Hall v. State 473 A.2d 352, 356-57 (Del. 1984).

* Buckingham v. Statd82 A.2d 327, 330-31 (Del. 1984).

® Johnson v. Butlerl995 WL 48368, at *1 (Del. Jan. 30, 1995) (cithall v. State 473
A.2d at 357).



related and involved “separate incidents.” Eadlgdronviction, the judge
noted, was “a violent felony’”

The trial judge rejected the defense’s argumerdt tBection
1448(e)(1)c should be interpreted in the same mamsethe habitual
offender statuté. The judge described the habitual offender stansge
reflecting a legislative determination that theahefant’s criminal conduct
was “incorrigible; that is, beyond correction, jighg a potential sentence
of life imprisonment.” The judge acknowledged thtt accomplish the
legislature’s intent in the habitual offender comtehat statute required a
defendant to be provided with “some opportunity felnabilitation between
each of the offenses; hence, the conclusion thextetishould not be an
overlap.®

As the trial judge read section 1448(e), howevehe “habitual
criminal concept is not present . . . .” Instett judge decided, section
1448(e) “simply creates an aggravated sentencingnse . . . .” The judge
concluded: “the prior felony or felonies involved [section] 1448(e) are
aggravating sentencing factors and nothing moreiléAthe overlap relied

upon by [Ross] exists, his two prior convictions,aronetheless, separate in

® “Violent felonies” are designated in title 11, §en 4201(c), wherein title 16, section
4751 of the Delaware Code is listed as a violeloinfe

" Del. Code Ann. tit. 11, § 4214 (2007).

8 SeeHall v. State 473 A.2d at 356-5Buckingham v. Statd82 A.2d at 330-31.



my opinion.” Accordingly, the trial judge sentedcRoss to the minimum
sentence of five years of incarceration at LevébMhe PFBPP conviction.
Parties’ Contentions

On appeal, Ross makes essentially the same argumaenade to the
Superior Court. Specifically, he asks this Cowrtconstrue the PFBPP
statute the same way it has interpreted the hdlffender statute. Ross
points to the three levels of punishment underRRBPP statute as support
that “the logical interpretation of that statutehat the offender should have
the opportunity for rehabilitation before the mosevere penalty is
imposed.”

In response, the State again argues that the estatuwtnambiguous,
and that under title 11, section 221(a), the stayutdefinition of
“conviction” is limited to the meaning given in $en 222(3). Moreover,
the State contends there is no reason to readahées similarly, because
they serve different purposes. According to thateStthe purpose of the
PFBPP statute is to protect the public from a oded felon carrying a
firearm, whereas the habitual offender statute designed to ensure the
defendant has had some opportunities to reformréefaourt imposes one

of the harshest sanctions authorized by our crihtava



Statutory Construction Principles

The role of the judiciary in interpreting a statu$ to determine and
give effect to the legislature’s inteht. When the intent is reflected by
unambiguous language in the statute, the languagi controls® In that
instance, a court must apply the statutory languagbe facts of the case
before it.

A court is allowed to look behind the statutorydaage itself only if
the statute is ambiguods.“Under Delaware law, a statute is ambiguous if:
first, it is reasonably susceptible to differenhclusions or interpretations;
or second, a literal interpretation of the wordshaf statute would lead to an
absurd or unreasonable result that could not haen bntended by the
legislature.*® A statute is not rendered ambiguous, however plgim

because the parties disagree about the meanihg sfatutory languadé.

° LeVan v. Independence Mall, In840 A.2d 929, 932 (Del. 2007).

1%1n re Adoption of Swanse623 A.2d 1095, 1096-97 (Del. 1993) (“If the statas a
whole is unambiguous and there is no reasonablbtdmito the meaning of the words
used, the court’s role is limited to an applicatadrihe literal meaning of those words.”).
1 E.g, Ramirez v. Murdick948 A.2d 395, 398 (Del. 2008)gatherbury v. Greenspun
939 A.2d 1284, 1288 (Del. 2008tate v. Coopels75 A.2d 1074, 1075-76 (Del. 1990).
12| eatherbury v. Greenspu®39 A.2d at 1288 (citingsrand Ventures, Inc. v. Whaley
632 A.2d 63, 68 (Del. 1993)).

13 Stop & Shop Cos., Inc. v. Gonzal€49 A.2d 896, 899 (Del. 1993) (citiGentaur
Partners v. Nat'l Intergroup, In¢582 A.2d 923, 927 (Del. 1990)).

10



Section 1448(e)(1)

Section 1448(e)(1)c mandates a five-year minimuisoprterm if the
defendant “has been convicted on 2 or more sepa@tasions of any
violent felony.” This Court must determine if tkieneral Assembly’s use
of “convicted on 2 or more separate occasions” kgasonably susceptible
to different interpretations and, thereby, creatadambiguity in subsection
1448(e)(1)c. The word “conviction” is defined dltet 11, section 222(3) of
the Delaware Code, thusly: “conviction’ meansexdict of guilty by the
trier of fact, whether judge or jury, or a pleagfilty or a plea of nolo
contendere accepted by the codft.Because the definition of conviction, as
stated by section 222(3), employs the word “meafifhé definition [in
section 222(3)] is limited to the meaning givén.Accordingly, we hold the
statute is unambiguous.

Reading section 1448(e)(1)c in light of the secB@2(3) definition of
“conviction,” Ross had been twice convicted of alent felony by virtue of
his two respective guilty pleas, two charges ofsesesion with Intent to

Deliver Cocaine. Therefore, Ross came within thanobiguous terms of

1 This Court has applied the statutory definitiorcofiviction on at least two occasions,
noting that the General Assembly had used the Wiorits general and popular sense,
that is, the establishment of guilt independenjudment and sentence.Lis v. State
327 A.2d 746, 748 (Del. 1974¢ee alsd’ryor v. State453 A.2d 98, 100 (Del. 1982).

15 Del. Code Ann. tit. 11, § 221(a) (2007) (“In ti@siminal Code when the word ‘means’
is employed in defining a word or term, the defomtis limited to the meaning given.”).

11



the statutory language. Accordingly, the Supe@aurt was required to
apply the statute as written, unless a literal iappbn of the statute would
lead to an unreasonable result that could not hmeen intended by the
legislature'®
Habitual Offender Statute Distinguished

Since we have concluded that section 1448(e)(@h@@nbiguous, we
must next determine whether a literal applicatibthe statute would lead to
an unreasonable result. Ross is correct thatGbisrt did not apply the
literal statutory definition of “conviction” whennterpreting the habitual
offender statute irHall and Buckingham The rationale for those two
decisions, however, is inapplicable in Ross’ case.

In Hall v. State'’ this Court was confronted with the question of
whether the defendant’s prior guilty pleas for tigonies on the same day
established that he had been “2 times convictedfeuritle 11, section

4214(b)!® After finding that the statute did not address tbsue, this Court

18E g, Leatherbury v. Greenspuf39 A.2d 1284, 1289 (Del.2007).

" Hall v. State 473 A.2d 352, 356 (Del. 1984).

'8 Del. Code Ann. tit. 11, § 4214(b) provides:
(b) Any person who has be@ntimes convictedf a felony or an attempt
to commit a felony hereinafter specifically named is declared to be an
habitual criminal, and the court in which such dhior subsequent
conviction is had, in imposing sentence, shall isga life sentence upon
the person so convicted unless the subsequentyfelmmviction requires
or allows and results in the imposition of capi@lnishment. Such

12



determined there was an ambiguity which it needegsolve’® This Court
explained that the justification for declaring amdividual an habitual
criminal and possibly imposing a life sentence hattthe “offender has
committed still a third offense after having hadotwyrior convictions
followed by two separate chances to refofth.Because a defendant like
Hall, who had been convicted for two felonies a f#ame time, would not
have distinct opportunities to reform, this Countierpreted section 4214(b)
as “applying only to those offenders who have baoe convicted of the
specified felonies in prior proceedings where teeosd conviction took
place on account of an offense which occurred a&tencing had been
imposed for the first offensé”
In Buckingham v. Staf@ this Court applied the rationale fall

when interpreting the phrase “3 times convicteddemSection 4214(a) of

the habitual criminal statufd. We concluded that the defendant was not an

sentence shall not be subject to the probation asol@ provisions of
Chapter 43 of this title.
(emphasis added).

Y Hall v. State 473 A.2d at 356.

2%d,

?H1d. at 357.

22 Buckingham v. Statd82 A.2d 327, 330-31 (Del. 1984).

23 Del. Code Ann. tit. 11, § 4214(a) provides:
(&) Any person who has been 3 times convicted fd#l@y, other than
those which are specifically mentioned in subsecfio) of this section,
under the laws of this State, and/or any otherestat. and who shall
thereafter be convicted of a subsequent felonyisf $tate is declared to
be an habitual criminal, and the court in whichhsdt¢h or subsequent

13



habitual criminal because the two sets of multgmavictions could not be
treated as three separate convictions under thetesta In Buckinghamwe
held that under section 4214(a), “three separatwictions are required,
each successive to the other, with some chanceslf@bilitation after each
sentencing . . . %

In Hall andBuckinghama literal interpretation of “2 times convicted”
and “3 times convicted” in the habitual offendeatstes would have yielded
an unreasonable result, which would have been sistamt with the purpose
of the statuté® This Court recognized that “the legislature imted to
reserve the habitual offender penalties for thoskviduals who were not
rehabilitated after the specified number of segamticounters with the
criminal justice system and a corresponding nurobehances to refornt.”

A literal interpretation of “2 times convicted” 68 times convicted” would
have resulted in a defendant who was convictednidatiple felonies at one

time receiving a life sentence without having distiopportunities to reform

— a result that would have been inconsistent vinéhdtatute. Consequently,

conviction is had, in imposing sentence, may indiscretion, impose a
sentence of up to life imprisonment upon the pesooonvicted.
24 Buckingham v. Statd82 A.2d at 330-31.
*°|d. at 330.
%6 State v. Cooper 575 A.2d 1074, 1075 (Del. 1990) (“Literal or peined
interpretations, which vyield illogical or absurdsu#ts, should be avoided in favor of
interpretations which are consistent with the ibtnthe legislature.”) (citingpaniels v.
State 538 A.2d 1104, 1110 (Del. 1988)).
2" Buckingham v. Statd82 A.2d at 330.

14



to avoid an unreasonable result that was not ie@ndy the General
Assembly, this Court was obligated to interpret therd “conviction”
differently from its literal meaningf

These considerations are not at issue in Ross'. cadgere is no
rational basis for extending our interpretatiorira word “conviction” in the
habitual offender statute to the PFBPP statute.e Tégislative intent
underlying the habitual offender statute is to resthat a defendant has had
an opportunity to correct a pattern of criminal doct before the imposition
of an enhanced penalty. The legislative intenteuiythg the PFBPP statute
IS to impose an enhanced sentence or enhancedtypéomlcertain acts
involving a firearm or destructive weapon by a pargrohibited, without
regard to any opportunity for rehabilitation. Wherction 1448 was
amended in 1994, the synopsis to the bill explaitied the legislature’s
intent was to “help protect society from armed @icommitted by drug
dealers and previously-convicted violent felons Iloycreasing the
punishment for their illegal possession of a firear . . By making it a

certainty that they will be incarcerated if fourndite in possession of a gun,

28 State v. Coopel575 A.2d at 1076.

15



the amendment seeks to deter violent criminals dndy dealers from
carrying or possessing firearnts.”

Section 1448(e)(1)c is unambiguous, and a litertarpretation of that
statute does not yield unreasonable results tha¢ wet intended by the
legislature. InState v. Robinsof! this Court explained that “[tflhe
provisions of [the statute] demonstrate a manifésntion on the part of the
General Assembly to protect the public from theoast of members of that
class of persons who, by their past conduct, hawaws themselves
unworthy to possess firearm%.” The plain words of the statute require a
judge to impose the five-year minimum mandatorytesece of incarceration
for a defendant who has been previously convicted&ammitting two
violent felonies orseparateoccasions Therefore, we hold that Ross was
properly sentenced to the five-year minimum serdemgjuired by section
1448(e)(1)c.

Conclusion

The judgment and sentence of the Superior Coeratiirmed.

29H.B. No. 524, 137th Gen. Assem. (1994) (Synopsis).
%0 State vRobinson 251 A.2d 552 (Del. 1969).
311d. at 555.
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RIDGELY, Justice, dissenting:

The majority distinguishes our prior case#dafl andBuckinghamnby
finding two separate legislative intents for théihaal offender statute and
the PFBPP statute. In my view, the General Assgmbdénded that for all
mandatory prison terms, an offender must have acehto reform following
a prior conviction before he is sentenced as angkotfender. Indeed, the
General Assembly expressly said so when enactiragreandment to the
Mandatory Sentencing Act in 1980 which providedalevant part:

WHEREAS, the general intention behind the enactment

of a mandatory commitment law for juveniles adjadicl

delinquent for violating certain delineated [sifflemses was to

serve as a warning to a first offender of the cqueaces of a

second conviction; and

WHEREAS, mandatory prison terms applied to adults
require that an offender has an opportunity to ntf@advays

after an initial confrontation with the courts befde is
sentenced as a second offended

WHEREAS, the members of the General Assembly and
the members of the Family Court Judiciary desiresiablish a
mandatory commitment provision triggered only byofflense
committed after a first adjudication and withinragcribed
period of time*

Our decisions itdall andBuckinghanin 1984 were consistent with
this express intent of the General Assembly thatdasory penalties for a

second offense be reserved for those individualsai@mbilitated after an

3262 Del. Laws 331 (emphasis added).

17



encounter with the criminal justice system andanclke to reform. Our
decision in this case should also be consisteit thét intention. Such an
interpretation would not preclude the sentencimg@ifrom imposing a
severe sanction if warranted by the facts of aividdal case. Indeed,
under this interpretation the Superior Court candose the same sentence
it did, but would have to act deliberatively ratiean automatically.

| respectfully dissent.
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